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Syed Shafaat Hussain Shah S/o Syed Nazir Hussain Shah,
caste Syed, R/o Tatrinot Nawaah, Tehsil Hajira, Azad Jammu
& Kashmir.
...Petitioner
VERSUS

1. Sajid Hussain Shah S/o Umeed Ali Shah;

2. Mustafa Hussain Shah;

3. Mujtaba Hussain, sons of Fateh Haidar Shah R/o Manwah
Tatrinot, Tehsil Hajira District Poonch Azad Jammu &

Kashmir.
...Respondents
CIVIL REVISION PETITION
Before: Justice Sardar Liagat Hussain, C.J.
PRESENT:

Syed Zulgarnain Raza Naqvi, advocate for appellant.
Kh. Shaukat Hussain Ganai, advocate for respondents.

JUDGMENT:

Through the instant revision petition, judgment of 1°
appellate Court/Additional District Judge Hajira dated 23.06.2023 has
been assailed, whereby, judgment of the trial Court dated 09.02.2023
and judgment and decree dated 28.06.2018, ex-parte passed and
recorded by the trial Court has also been set-aside.

Succinctly, the facts giving rise to the instant revision
petition are that plaintiff’s suit for perpetual injunction in the Court of

Civil Judge Hajira, seeking restrictions against the defendants-



respondents herein, from making any improvement and construction
upon the piece of land bearing survey no.1052, measuring 01 kanal 16
marla, situated at Manwah Tatrinot, Tehsil Hajira was ex-parte
decreed vide judgment dated 28.06.2018. Defendants-respondents
herein, brought an application before the Civil Judge Hajira, for setting
aside the aforesaid judgment and decree, which was got dismissed
vide judgment/order dated 09.07.2023. Feeling aggrieved and
dissatisfied from the aforesaid judgment of the trial Court,
defendants-respondents herein, assailed the same by way of filing an
appeal before the Additional District Judge Hajira, who after framing
issues, recording evidence and hearing the counsel for the parties,
set-aside both the judgments and decree of the trial Court dated
09.02.2023 & 28.06.2018 respectively, vide judgment dated
23.06.2023 impugned herein, hence the instant revision petition.

Arguments heard.

Learned counsel representing the petitioner herein, after
narrating the facts of the case at some length, argued with
vehemence that while adjudicating upon the matter, the learned 1*
appellate Court has failed to apply its judicial mind, as the applicants-
respondents herein, without mentioning the relevant provision of law
(C.P.C) have instituted the application and the learned 1 appellate
Court while adjudicating upon the lis has assumed the role of trial

Court and decided the matter by framing issues and recording



evidence which is not permissible under law, hence, the
judgment/order impugned herein is not sustainable in the eye of law.
It is contended that application of the respondents herein, neither
falls within the definition of Section 12(2) nor the applicants have
invoked the provisions of Order IX rule 13 C.P.C. Learned counsel also
pointed out that process of summoning of the defendants-
respondents herein was duly adopted after disassociation of their
counsel but the defendants-respondents herein, deliberately and with
mala fide intention, just to prolong the litigation remained reluctant
to pursue the matter, hence, no ground was available for cancellation
of judgment and decree dated 28.06.2018. The learned counsel
significantly taken a stance that plea of the defendants-respondents
herein, regarding their ignorance about disassociation of their counsel
from proceedings is also baseless, as the same counsel has
subsequently represented them in the cancellation proceedings as
well as before the 1% appellate Court, therefore, judgment of the 1°
appellate Court being passed against law and facts is liable to be set-
aside.

Conversely, the learned counsel representing the
respondents herein, while defending the judgment impugned herein
and controverting the arguments advanced by the learned counsel for
the petitioner, argued that learned 1°* appellate Court while passing

the judgment/order impugned herein, has concluded the matter just



in accordance with law and evidence, as even the witnesses brought
by the defendants-respondents herein, have endorsed the stance of
the defendants-respondents that they were not duly served with the
notices to pursue their matter. The learned counsel further added
that non-existence of provisions of law in the application cannot be
treated a sufficient cause for dismissal of the application as object of
the application has categorically been incorporated in the contents of
application as well as in the prayer clause, hence, such situation does
not warrant dismissal of said application. The learned counsel lastly
prayed for dismissal of the instant revision petition.

Heard. Record perused.

From the record, it appears that upon filing of the suit of
the plaintiff, defendants-respondents herein, appeared before the
Court through counsel who submitted written statement. The learned
trial Court out of divergent pleadings of the parties framed necessary
issues, however, upon the request of counsel for the defendants-
respondents herein, before recording evidence, arguments of the
parties were heard and suit of the plaintiff was rejected vide
judgment and decree dated 31.05.2016, by assigning the reason of
non-exposure of cause of action but subsequently said judgment of
the trial Court was set-aside by the Additional District Judge and case
was remanded to the trial Court for deciding the same afresh on

merits.



On 15.05.2018, learned counsel for the parties were
ordered to produce evidence in support of their respective claims but
plaintiffs” counsel submitted that defendants are not in touch with
him, hence, he cannot pursue the matter further, whereupon, before
proceeding further, defendants were ordered to be summoned
through issuing notices and the case was fixed for 22.05.2018, on the
said date, Process Server reported the matter that defendant No.1 is
in abroad who was ordered to be summoned through proclamation,
defendant no.2, to the extent of his legal heirs, plaintiff seeking no
relief withdrawn his claim, so, defendant no.2 was eliminated from
the proceedings, however, defendant no.3, has been stated failed to
appear before the Court despite due service of summons, hence, was
proceeded ex-parte, whereas, defendants no.4, 5 subsequently were
ordered to be summoned. On 25.05.2018, proclamation through
newspaper in respect of defendant no.1 was produced, and a copy of
substituted service made upon defendants no.4 & 5 was produced
before the Court, however, defendant no.1, 4 & 5 claimed to be failed
to appear before the Court on 25.05.2018, therefore, they were
proceeded ex-parte and after recording the ex-parte evidence,
judgment and decree was passed on 28.06.2018.

On 28.07.2018, defendants Sultan Haider Shah & others
filed an application before the trial Court for cancellation of ex-parte

decree which was resisted by the plaintiff-petitioner herein, through



filing objections, upon which, the learned trial Court after framing
necessary issues, recording evidence and hearing the counsel for the
parties, ultimately dismissed the application vide order dated
09.02.2023.

Aforesaid order/judgment of the trial Court was assailed
by the defendants-respondents herein, before the learned Additional
District Judge/1%* appellate Court, who after conducting necessary
proceedings, while allowing the appeal, set-aside both the judgments
of the trial Court dated 09.02.2023 and 28.06.2018 vide judgment
impugned herein.

At the very outset, the contention of learned counsel for
the petitioner herein, that defendants-respondents herein, have failed
to specify the relevant provision of law in their application for
cancellation of ex-parte decree is concerned, although, non-existence
of relevant provision of C.P.C appears from the title of application of
the defendants, however, from the perusal of contents and relief
sought by the applicants, it depicts that applicants have raised a plea
of lack of knowledge regarding disassociation of their counsel as well
as being not duly served with the notices, so, they could not appear
before the Court to pursue their case. In this state of affair, it may be
observed here that applicants-respondents herein, have shown the
reason and cause of their absence before the Court, so, application

for cancellation of ex-parte decree might exclusively be treated as has



been filed under Order IX rule 13, which is specific provision for
setting aside decree ex-parte ordered against them and the same
requires the applicant to satisfy the Court that either the summons
was not duly served or that they were prevented by sufficient cause
from appearing before the Court. Section 151 of the CPC, covers the
inherent powers of the court often, if a specific rule is not cited, the
court treats the application under its inherent powers to meet the
ends of justice and if a court has the legal authority to grant a relief,
the mere failure of a party to mention the correct section does not
deprive the court of its jurisdiction. So, regardless of the missing
citation, the applicant must still prove sufficient cause for which
common grounds are, lack of proper service of summons, sudden
illness supported by medical evidence, death of a close relative etc.
thus, although the specific provision of law was not mentioned in the
heading of applicants/respondents’ application, however, the
contents of the application clearly invoke the jurisdiction of the Court
under Order IX Rule 13 read with Section 151 of the CPC, which are
reproduced hereunder:-

13. Setting aside decree ex parte against defendant:--in
any case in which a decree is passed ex parte against a
defendant, he may apply to the Court by which the
decree was passed for an order to set it aside; and if he
satisfies the court that the summons were not duly
served, or that he was prevented by any sufficient
cause from appearing when the suit was called on for
hearing, the Court shall make an order setting aside
the decree as against him upon such terms as to costs,
payment into Court or otherwise as it thinks fit, and
shall appoint a day for proceedings with the suit:



Provided that where the decree is of such a nature that
it cannot be set aside as against such defendant only it
may be set aside as against all or any of the other
defendants also.

1/provided further that no decree passed ex parte shall
be set aside merely on the ground of any irregularly in
the service of summons, if the Court is satisfied, for
reason to be recorded, that the defendant had
knowledge of the date of hearing in sufficient time to
appears on that date and answer the claim.

2[(2) The provisions of section 5 of the Limitation Act,
1908 (IX of 1908), shall apply to applications under
sub-rule (1)].

151. Saving of inherent powers of Court.---Nothing in
this Code shall be deemed to limit or otherwise affect
the inherent power of the Court to make such orders as
may be necessary for the ends of justice or to prevent

abuse of the process of the law.

In view of aforesaid provisions of law, not mentioning
the relevant provision of law does not bar to grant the relief
sought by the applicants-respondents herein. Furthermore,
concerning the requirement of said provisions of law that
applicant should have to prove his/her inability to attend the
court on the relevant date of hearing also requires to be fulfilled
which in the matter in hand appears to be done explicitly, as no
proper mode of summoning of the defendants-respondents
herein, appears to be adopted by the learned trial Court, so,
while ignoring the proper procedure, the learned trial Court has
failed to conclude the matter in accordance with law. My this

view also finds support from the judgment titled “Syed Mazhar



Ali Shah Vs. Shah Muhammad” reported as [1990 MLD 1070

Karachi], relevant caption of the same is as under:-

“I am afraid | cannot subscribe to the said contention
of the learned counsel for the reasons that the
application in its title very much shows the provisions
of Order 9 Rule 13 CPC to have been added to section
12(2) CPC. Not only this but in the supporting affidavit
with the said application the present respondent has
specifically stated that he was not served with the
notice or summons of the suit and that he acquired the
knowledge of the decree only 15 days prior to the filing
of the said application and, therefore, in substance this
application also amounts to application under Order 9
Rule 13 CPC and | will now proceed to examine the
same in the light of above. It may be observed that
Order 9 Rule 13 CPC provides that a decree passed ex
parte would be set aside the defendant shows that
either the summon were not duly served on him or that
he was prevented by any sufficient cause, from
appearing when the suit was called on for hearing. The
words “duly served” here would mean the service as
required under law. ”

In prospect of afore-cited provisions of law, application
of the defendants-respondents herein, may be treated to have been
filed under Order IX Rule 13 C.P.C read with Section 151 of the C.P.C,
hence, contention of the learned counsel for the plaintiff-petitioner
herein, is overruled.

Adverting to the other contention of the learned counsel
for the appellant that present respondents were duly served with the
summons, it would be appropriate to look at the observation of the
learned trial Court dated 28.06.2018, where, the learned trial Court
while believing the short cut process without recognizing the due and

true process of summoning upon the defendant party, has recorded



10

its judgment and decree, as the learned trial Court for summoning of
defendant no.1, believed simply posting a notice in a local newspaper
which may not be considered effective service someone living out of
the country, similarly, other defendants were also required to be
intimated through the mode provided in the relevant law. After
disassociation of lawyer, it was enjoined upon the Court below to
ensure the actual parties are aware that their legal representative has
ceased. But in the matter in hand even while deciding the application
of the defendants, the learned trial Court has failed to make sure the
due process of summoning upon the defendants, whereas, from the
perusal of judgment/order of the 1 appellate Court it becomes
crystal clear that due process of summon has not been adopted by
the Court below, as even from the perusal of evidence brought by the
plaintiff-appellant herein, process of summoning in accordance with
law has not been established, so, it can safely be observed here that
no illegality and irregularity in the judgment impugned herein has
been pointed out which may provide space to interfere in the
judgment/order impugned herein, in this regard, reliance may also be
placed upon the case titled “lbrahim etc. Vs. Mehdi Hasan etc.”
reported as [2001 UC 302], relevant caption of the same, for proper
appreciation, is hereunder:-

“The respondents’ service through
proclamation/beat of drums was not prove. The
summons Exh. P.1 bears the report of Arshad
Ali, process server to the effect that
proclamation was made in the village by



11

Phuman  Chowkidar. However, Phuman
appeared as AW.5 and stated that he had never
made the proclamation through beat of
drums.”;

“On the above facts, the trial Court rightly
recorded the finding of facts that the
respondent/defendants were not served for
27.05.1969. Therefore, there was no legal
justification to order ex parte proceedings
against the respondents. As regards limitation,
the application for setting aside ex parte decree
was filed well within time from the date of
respondents’ knowledge of the ex parte decree.
It is established on the record that respondents
were not aware of the ex parte decree passed
against them.”

Thus, ex-parte decree passed and recorded by the

learned trial Court, being alien to the prescribed procedure of law,

cannot be concurred with, whereas, observation recorded by the

learned 1% appellate Court is just in accordance with facts and law

does not warrant to be attacked.

Essence of the above discussion suggests dismissal of the

instant revision petition, hence, judgments sought to be set-aside, are

ordered to be upheld with no order as to costs.

Muzaffarabad,
21.04.2026 (vn)

CHIEF JUSTICE

Note: Judgment is written and duly signed. The
office is directed to intimate the parties or their
counsel in accordance with law.

CHIEF JUSTICE

Approved for reporting.

CHIEF JUSTICE



