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1. Aurangzeb Khan S/o Muhammad Khan R/o Green
Town Rawalakot Tehsil Rawalakot District Poonch,
Owner of Hamza & Hassan Construction Co.

2. Zaheer Jannat Son of Jannat Hussain R/o Panjal Dhand
Tehsil Rawalakot District Poonch, Owner of M/s Zaheer
& Co. (Pvt.) Ltd;

3. Muhammad Khalil Khan S/o Muhammad Hanif Khan
R/o Banjosa Tehsil Rawalakot District Poonch, owner of
Muhammad Khalil & Brothers Construction Company.

... Petitioners
VERSUS

1. Secretary Communication & Works Department,
Govt. of AJ&K, Muzaffarabad;

2. Govt. of Azad Jammu and Kashmir through
Secretary C&W Muzaffarabad;

3. Communication & Works Department through its
Secretary Muzaffarabad;

4.  Additional  Chief  Secretary Palling and
Development Department, AJK;

5. Secretary Planning & Development Department;

6. Planning and Development Department through
its Secretary Muzaffarabad;

7. Chief (C&W) Planning and Development
Department, AJK;

8.  Chief Engineer PWD (Highways) Poonch
Rawalakot;

9. Chief Engineer Public Works Department
(Highways North) Muzaffarabad,

10. Superintending Engineer PWD Roads Division
Poonch Division Rawalakot;

11. Executive Engineer Roads Division Rawalakot
District Poonch.

... Respondents

WRIT PETITON

CORAM:— JUSTICE SYED SHAHID BAHAR, J.



ASSISTANCE:

Sardar Tahir Anwar Khan, Advocate for the petitioners.
Mr. Asad Khan, Legal Advisor for PWD.

AAG for the Azad Gouvt.

JUDGMENT:-

This petition is filed under Article 44 of the Azad
Jammu & Kashmir Interim Constitution, 1974, whereby

following relief is solicited by the petitioners.

“Therefore, it is most respectful prayed that the
proceeding of two PC-1s, PC-1 Number 1, and
PC-1 Number 2 cannot be merged as one single
PC/1 which may kindly be set aside as it is
contrary to law and facts.

The proceedings taken by the respondents after
the corrigendum No. 1 is illegal which may
kindly be set aside.

It may kindly be declared that whole
proceedings (after the corrigendum No. 01) of
the invitation of tender and process of
prequalification is against the law and rules
which cannot be sustained, may kindly be set
aside.

It is most respectfully prayed, the respondents
may kindly be directed to invite fresh
tenders/prequalification separately for each
sanctioned PC-1, strictly in accordance with
law, rules and sanctioned estimates;

Any other relief which this Court deem fit and
proper may kindly be awarded to the

petitioners.



02. The facts of the case are that the Government of
Azad Jammu and Kashmir through the Planning and
Development Department, approved construction of Soon
Manjhari Trarkhal Road in two separate and distinct PC-1s. It
is averred that the both the PC-1s were prepared separately
and approved by the competent authority. It is further
averred that the petitioners’ firms are fully eligible and
qualified to bid for each of the aforesaid PC-1s individually as
the estimated cost of each project falls within their
sanctioned limit of Rs. 500 Million. It is alleged that despite
the clear sanctioned of two separate PC-1s by the P&D the
Respondents with mala fide intent, illegally merged both PC-
1s into a single unit without obtaining any fresh approval or
sanction from the Planning and Development Department.

03. Today, Para-wise Comments were filed by learned
Legal Advisor PWD wherein it is stated that the
prequalification notice was advertised after obtaining
approval from competent authority in the newspaper and AJK
PPRA Website. It is further stated that prequalification date
was fixed for 30.03.2026 however due to slow internet
service and some technical issues, the respondent has issued
corrigendum and later on when the internet service was
restored the E —Bidding Tender was open automatically on

30.03.2026. It is submitted that when the prequalification



notice was advertised in the Newspaper, neither the
petitioners objected nor the advertisement was challenged
before any forum. It is further submitted that according to
AJK PPRA Rules, 2017, i.e. Rule 48(2), if the petitioners have
objected then they have an alternate remedy to file an
objection before Grievance Redressal Committee but the
petitioners have not file any objection.

04. Mr. Tahir Anwar Khan, the learned counsel for the
petitioners argued that merger of two separately sanctioned
PC-1s without approval of the P&D is illegal, arbitrary and
without lawful authority. He added that the respondents
have acted in flagrant violation of the corrigendum and have
deprived the petitioners of their legitimate right to
participate in the tendering process. The learned counsel
maintained that prequalification cannot be made, instead of
two PC-1 all the invitation regarding the tenders be made
through the specific PC-1 separately. He argued that
according to Rule 09 of the Azad Jammu and Kashmir Public
Procurement Regulatory Authority Rules, 2017, a Procuring
Agency shall announce in an appropriate manner all
proposed procurement for each financial year and shall
proceed accordingly without any splitting or regrouping of
the procurement so planned. The learned counsel further

maintained that it is a settled principle of law that all public



procurement must adhere to the doctrine of level playing
field which mandates equal opportunity to all eligible
participants transparency in process.

05. Taking a diametrically opposite stance, Mr. Asad
Ali Khan, the learned Legal Advisor argued that the writ
petition is not maintainable because the petitioners have not
arrayed Bid Evaluation Committee as a party. He added that
prequalification notice was issued after obtaining approval
from the authority and according to Rules 48(2) of AJK PPRA
Rules, 2017, after the prequalification on tendering process; if
any objection raised from any party, then he may file an
appeal before GRC within 10 days but the petitioners did not
file any appeal before proper forum and the petitioners have
failed to avail the remedy of appeal against the decision of
GRC before PPRA As per his estimation, an extraordinary
jurisdiction of the Court cannot be invoked in such
circumstances when an alternate remedy is available to the
petitioners The learned Legal Advisor further added that the
petitioners have not challenged the advertisement so the writ
petition is also liable to be dismissed on this ground as well.
06. Heard. Record perused.

07. In the instant case, it is the claim of the
petitioners that the whole proceedings (after the

corrigendum No. 01) of the invitation of tender and process



of prequalification is against the law and rules which cannot
be sustained. The official respondents mentioned in their
Para-wise Comments that the prequalification notice was
issued after obtaining approval from the authority and
according to Rules 48(2) of AJK PPRA Rules, 2017; after the
prequalification on tendering process, if any objection raised
from any party then he may file an appeal before GRD within
10 days but the petitioners did not file any appeal before
proper forum and the petitioners have failed to avail the
remedy of appeal against the decision of GRC before PPRA. It
is pertinent to mention here that according to AJK PPRA
Rules, 2017, Rules 48(2) reveals that if any bidder feeling
aggrieved by any act of Procuring Agency after submission of
bid, may lodge a written complainant regarding his grievance.
For proper appreciation, the relevant Rules 48(2) is
reproduced as under:

48. Redressal of Grievance by the Procuring
Agency:

(2) Any party may file its written complaint
against  the eligibility parameters,
evaluation criteria or any other terms and
conditions prescribed in the bidding
documents if found contrary to the
provisions of the procurement regulatory
framework, and the same shall be
addressed by the grievance redressal
committee (GRC) well before the proposal
submission deadline.



From the perusal of above-reproduced rule,

reveals that if any party feels aggrieved by any act of
Procuring Agency, he/she may file a written complaint within
15 days against the eligibility parameters or terms and
conditions prescribed in the bidding documents if found
contrary to the provision of procurement regulatory
framework the same shall be addressed by the GRC. The
record also shows that when the Department issued
advertisement for prequalification the petitioners not
objected and also not challenged advertisement before any
forum.
08. It is pertinent to mention here that the learned
Legal Advisor Mr. Asad Ali Khan, has misquoted the Section
48 of PPRA Rules not only in the Para wise Comments filed by
him but also during course of arguments, he referred and
relied upon the misquoted version of the rules. Misquoted
version of the rules is reproduced as under:

48. Redressal of grievance by Procuring Agency

(1) The procuring Agency shall constitute a

committee comprising of odd number of persons

with proper powers and authorizations to address

the complaints of bidders that may occur prior to

the entry into force of the procurement contract.
(2) Any Bidder feeling aggrieved by any act of the

Procuring Agency after the submission of his Bid

may lodge a written complainant concerning his

grievance not later then fifteen days after the

announcement of the Bid evaluation report under
Rule 35.



(3) The committee shall investigate and decide upon
the complaint within fifteen days of the receipt of
the complaint.

(4) Mere fact of lodging of a complaint shall not
warrant suspension of the procurement process.

(5) Any bidder not satisfied with the decision of the
committee of the Procuring Agency may lodge an
appeal to the relevant court of jurisdiction.

(6) The GRC shall investigate and decide the
complaint within ten days of tis receipt.

(7)  Any bidder or party not satisfied with the decision
of the GRC may file an appeal before the
Authority within thirty days of commutation of
the decision subject to disposition the prescribed
fee and in accordance with the procedure issued
by the authority. The decision of the authority
shall be considered as final.

09. It is an unfortunate aspect of the matter that an
Advocate appearing on behalf of the Government or an
Institution puts his presence without any preparation and not
properly going through the relevant provision of law,
although para-wise comments have been written/drafted by
some official of department but even then it was
responsibility of an Advocate/Legal Advisor that before filing
para-wise comments and referring law, to himself make it
sure that whether such provision is incorporated in the
relevant law or as per codal verbatim of the Rules, 2017? The
relevant officer/employee/Representative who drafted the
comments is liable to be proceeded for misleading the Court

and Legal Advisor of the Department is warned to be careful

in future.



10. So far as the contention of learned counsel for
the learned Legal Advisor is concerned that the necessary
party i.e Bid Evaluation Committee has not been impleaded
as party in the line of respondents has a substance. As a
matter of rule, all the beneficiaries were necessary party but
the learned counsel for the petitioners failed to bring them
on record as respondents. It is worth mentioning that if the
writ petition is accepted, as alleged, it would amount to
deprive all the beneficiaries of the rights, which have accrued
to them. In my estimation, in absence of necessary party, no
direction can be issued. Law is well settled that no writ can be
issued in absence of a necessary party. A reference can be
made to a case titled “Shahbaz Khan V. Election Commission
of Pakistan through Chief Election Commission, Islamabad”
[P.L.D 2003 (Lah.) 125], wherein at 135, it is observed as
under:-

“It is better and appropriate to mention that final
Notification was issued on 28.06.2002 in para.4 of
which it is specifically mentioned that the Election
Commission had received a total number of 945
objections/representations against preliminary
delimitation of 849 constituencies out of which 307
pertained to the National Assembly and 638 to
Provincial Assemblies. The details mentioned in the
Notification reveal that the representations received
qgua District Sheikhupura were decided after
providing hearing by the learned Member Election
Commission on 15.06.2002. The petitioners did not
implead any of the objectors as respondents. The
petitioners did not attach order of the learned
Member Election Commission along with the writ
petitions. It is pertinent to mention here that the
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impugned Notification was finally issued on the basis
of order of the leaned Member Election Commission
dated 15.06.2002. The petitioners did not challenge
the vires of said order through these writ petitions.
The writ petitions could, therefore, be dismissed as
the petitioners failed to implead the objectors as
respondents.”

11. Same like principle has also been laid down by the
superior Courts that in absence of a necessary party the writ
petition itself is incompetent. It is further held that a
necessary party is one without whom no order can be made
effectively and a proper party is one in whose absence an
effective order can be made but whose presence is necessary
for complete and final decision on the question involved in

the proceedings.

12. It is also pertinent to mention here that if the
petitioners have objected by the act of Procuring Agency the
petitioners should have to file an appeal before the Grievances
Redressal Committee (GRC) but the needful was not done on their
behalf, therefore, no relief cannot be granted in favour of the
petitioner in vacuum.

13. The crux of above discussion is that fining no
force in the instant writ petition, therefore, the same stands
dismissed in limine under the doctrine of limine control.?

Muzaffarabad.
13.04.2026(A) Judge

! Asif Saleem V. Chairman BOG University of Lahore [PLD 2019 Lahore 407].



