
C.A.A 

HIGH COURT OF AZAD JAMMU AND KASHMIR 

 

Civil Appeal No. 130/2020. 

Date of Institution. 19.09.2020. 

Date of Decision. 07.07.2022. 

 

Mir Afzal S/o Sain Khan R/o Village Darra Batangi, 

Tehsil and District Muzaffarabad, (AK). 

….. Appellant  

VERSUS 

 

1. Khan Afsar S/o Mir Afzal R/o Village Darra Batangi 

Tehsil and District Muzaffarabad, (AK). 

2. Mst. Gulshan Bibi, widow,  

3. Farhan Khan S/o Dureman, Residents of Village Darra 

Batangi, Tehsil and District muz (AK). 

4. Collector District Muzaffarabad, (AK). 

5. Sub Registrar Muzaffarabad, (AK). 

6. Tehsildar Revenue Department Muzaffarabad, (AK). 

7. Patwari Halqa Patriend Tehsil and District 

Muzaffarabad, (AK). 

 

Respondents  

 

CIVIL APPEAL AGAINST THE JUDGMENTS AND 

DECREES OF LEAREND DISTRCT JUDGE 

MUZAFFARABAD AND CIVIL JUDGE, COURT NO.1, 

MUZAFFARABAD DATED 03.09.2020 AND 25.01.2020  

RESPECTIVELY  

 

Before:— Justice Mian Arif Hussain, J.  

  

PRESENT: 

Mr. Abdul Rasheed Abbasi, Advocate for Appellant.  

Mr. Amjad Hameed Saddique, Advocate for Respondents 
no.1 to 3.  

  

JUDGMENT: 

 

The captioned appeal has been preferred against 

the judgment and decree of District Judge, Muzaffarabad 

dated 03.09.2020, whereby, upholding the judgment and 

decree of Civil Judge, Court no.1 appeal of the appellant 

herein-plaintiff, has been dismissed.   
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Succinctly, facts giving rise to the appeal in hand 

are that appellant herein-plaintiff field a pre-emption suit 

regarding a piece of land comprising survey no. 308 

measuring 2 Kanals 10 marlas situated in Village Darra 

Battangi District Muzaffarabad in the Court of Civil Judge, 

Court no.1 Muzaffarabad on 14.10.2019. The learned Civil 

Judge, seized with the lis ordered for depositing 1/3rd amount 

of the sale price in cash and furnishing bank guarantee of 

remaining amount to the tune of Rs.2/3rd within thirty days. 

Appellant in compliance of aforesaid order, deposited 1/3rd 

amount of the sale price within a stipulated period on 

21.10.2019 but failed to furnish bank guarantee and in lieu 

of that, 2/3rd amount in cash was deposited on 10.12.2019 

beyond stipulated period.  

Private respondents herein-defendants moved an 

application under Order 7 Rule 11 CPC for rejection of suit 

claiming therein that in view of section 24 of “The Azad 

Jammu and Kashmir Pre-emption Act, 2016” Bank guarantee 

or in lieu of Bank Guarantee, 2/3rd in cash has not been 

deposited  within stipulated period , hence, suit is liable to 

be  rejected on legal grounds. While accepting the said 

application, suit of appellant herein–plaintiff was got 

dismissed under section 24(2) of the Azad Jammu and 

Kashmir Pre-emption Act, 2016 with the observation that 

“bank guarantee” or the amount to the tune of 2/3rd of the 

sale rice in lieu of bank guarantee has not been deposited 

within a stipulated period as contemplated under section 
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24(1) of the Azad Jammu and Kashmir Pre-emption Act, 

2016. The  Judgment and decree of trial Court dated 

25.01.2020 was challenged before the District Judge 

Muzaffarabad who after hearing the learned counsel for 

parties, while maintaining the judgment and decree of the 

trial Court dismissed the appeal of the appellant herein. 

Hence, this second appeal. 

Arguments heard.  

The learned counsel for the appellant herein after 

narration of facts of the case contended that admittedly in 

view of sub section (1) of section 24 of “The Azad Jammu 

and Kashmir pre-emption Act, 2016” depositing of 1/3rd of 

sale price in cash and for remaining 2/3rd furnishing bank 

guarantee within a period of thirty days is mandatory 

requirement and for non-depositing of 1/3rd of sale price 

within a period of thirty days, suit in view of sub section (2) 

of section 24 stands liable to be dismissed but so far as the 

question of non-furnishing of bank guarantee or in lieu of that 

depositing of 2/3rd in cash within a stipulated period is 

concerned, no penalty in term of sub section (2) of section 

24 is provided meaning thereby that for furnishing bank 

guarantee or in lieu of that deposit cash to the tune of 2/3rd, 

time may be extended. Learned counsel maintained that 

penalty imposed in terms of sub section (2) of section 24 will 

be attracted only in the matter of non-depositing of 1/3rd of 

sale price within stipulated period. The learned counsel 

argued that where the law is silent, the provision of law must 
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be interpreted as it is and where two interpretation of law 

may be possible, the interpretation favours the citizen must 

be given preference.  The learned counsel argued that party 

cannot be non-suited on the basis of non-speaking wisdom 

of Legislature or in absence of any provision. The learned 

counsel maintained that right of pre-emption is not predatory 

or piratical right rather the same has been recognized and 

provided under the Islamic Law. The learned counsel 

reiterated that as the Legislature has imposed no penalty 

regarding non furnishing of bank guaranty within a stipulated 

period, hence, no interpretation beyond wisdom of 

legislature can be made for non-suiting a party for exercising 

a right admissible under law. The learned counsel referred to 

and relied upon the following case law;— 

1.  2016 SCR 145. 
2.  PLJ 2005 SC AJK 89. 

3.  1980 CLC 186. 
4.  PLD 1984  SC 289. 

5.  2004 SCR 223. 

6.  2006 SCR 280. 
7.  2014 SCR 1646. 

8.  2008 SCR 322. 

9.  PLJ 2014 SC AJK 163. 
10. 2013 SCR 795. 

11. 2016 SCR 304. 

12. 2005  CLC 1359. 
13. 2013 SCR 866. 

 

While entertaining the consolidated appeals 

regarding question of Chief Election Commissioner’s 

appointment, Hon’ble apex Court of Azad Jammu and 

Kashmir in a case reported as “2016 SCR 145” have observed 

that according to celebrated principle of law Courts are duty 

bound to interpret the law as it is and not as should be.  
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In civil appeal tilted Muhammad Bashir Khan Vs. 

Muhammad Iqbal and others, reported as PLJ 205 SC (AJK) 

89, while dealing with the question of filing of second suit 

without withdrawal of the earlier suit, it is observed that if 

application for withdrawal of case in the term of filing fresh 

case is not allowed by the Court then the application is 

dismissed, not the case.  

In a case titled Malik Jan Muhammad Vs. 

Shukaruddin and 6 others (1980 CLC 186), while discarding 

the opinion of declaring the pre-emption right as predatory, 

it is observed that principle on which right of pre-emption 

rests has held the filed throughout the centuries and is an 

existing and enforceable law.   

In a case titled Siddique Khan and 2 others Vs. 

Abdul Shakur Khan and another reported (PLD 1984 SC 289) 

while discarding the view that right of pre-emption is 

predatory, it is observed that it is against the Islamic 

jurisprudence, wherein, this is a right as much enforceable 

as any other right and further that it has a connection with 

the law of inheritance in Islam.  

In a case tilted M/s Amin Spinning Mills Vs. 

Deputy Collector Central Excise and others (2004 SCR 223), 

it is observed that where two views are possible from reading 

a provision of law, then the view which favours the citizens 

may be given preference over the second view.  

In a case tilted Barkat Ali Vs. Sub Inspector FIA 

and 4 others (2006 SCR 280), it is observed that it is a 
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celebrated principle of law that where two provisions of CPC 

can be applied then less stringent should be applied.  

In case tilted Mir Muhammad Fareed Vs. 

Rukhsana Bibi and 2 others (2014 SCR 1646) it is observed 

that in the matter where two provisions are applicable then 

less stringent should be applied.  

In a case tilted Saeed Ahmed Vs. Habib Bank 

Limited and 2 others (2008 SCR 322), it is held that where 

two provisions of CPC are applicable then the less stringent 

provision should be applied.  

In a case tilted Muhammad Asif Khan and 173 

others Vs. Azad Government of The State of Jammu and 

Kashmir through its Chief Secretary Muzaffarabad and 14 

others (PLJ 2014 SC(AJ&K) 163), it is observed that where 

two interpretations of a provision of law are possible, one 

beneficial to the citizens to be adopted.  

In a case tilted Imran Ali Vs. PSC Azad Jammu 

and Kashmir through Secretary Civil Secretariat, Chattar, 

Muzaffarabad and 4 others (2013 SCR 795), it is observed 

that if two views are possible from reading a provision of law, 

then the view which favours the citizens may be given 

preference over the second view.  

In a case titled Mst. Nafeesa Manzoor Vs. Azad 

Jammu and Kashmir University and 7 others ( 2016 SCR 304) 

it is observed that according to rule of administration of 

justice it is settled principle of law that when there are two 
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methods or provisions, the method or provision which 

favours the citizens has to be adopted.  

In a case tilted Muhammad Bashir Khan Vs. 

Muhammad Iqbal and others (2005 CLC 1359) regarding 

withdrawal of suit under Order 23 Rule 1 CPC, a case law 

reported as PLD 1983 SC 344 has been referred, wherein, it 

is held that second suit will not be barred in  the case of 

withdrawal of a previous suit unless conditions of Order XXIII 

Rule 1, CPC are fully satisfied and that if the subsequent suit  

is already  pending at the time of withdrawal of the previous 

suit, the provisions could not be attracted.  

In a case tilted Shabina Kousar Vs. Nargis 

Khatoon and 11 others (2013 SCR 866), while referring the 

opinion of Superior Courts of subcontinent dealing with the 

case of withdrawal of suit under Order 23 Rule (1) CPC, it is 

observed that to non-suit a party is clear penalty and for 

imposing such penalty, there must be some clear expressed 

statutory provision. Thus, in absence of any clear statutory 

provision, a party cannot be non-suited on presumptive non-

speaking wisdom of Legislature by any stretch of imagination 

or interpretation of statute.  

Conversely, the learned counsel representing the 

respondents no.1 to 3, while defending the judgments 

impugned herein argued that the Pre-emption Act is a special 

law and in non-compliance of sub section (1) of section 24, 

of Azad Jammu and Kashmir Pre-emption Act, 2016, suit 

stands dismissed. It is claimed that the Hon’ble apex Court 
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of Azad Jammu and Kashmir in more than one judgments 

have categorically interpreted the relevant provisions of law 

and it has been observed that for non-depositing of 1/3rd  and 

non-furnishing of bank guarantee regarding rest of 2/3rd of 

sale price, penalty has been provided in sub section (2) of 

section 24 of Azad Jammu and Kashmir Pre-emption Act, 

2016, hence, no further interpretation is required. The 

learned counsel argued that admittedly appellant herein-

plaintiff failed to furnish the bank guarantee within stipulated 

period and similarly in lieu of  bank guarantee, 2/3rd amount  

in cash was also not deposited within stipulated period, 

therefore, Court seized with the matter, in view of the 

relevant law was quite justified to dismiss the suit of the 

appellant herein. The learned counsel while referring to and 

relying upon the following case law solicited dismissal of 

appeal in hand.  

1. 2019 SCR 504. 

2. 2021 SCR 672. 
 

In three consolidated appeals filed on behalf of 

Muhammad Aslam Khan reported as 2019 SCR 504, 

regarding application of provision of sub section (1) of 

section 24 of Azad Jammu and Kashmir Pre-emption Act, 

2016, it is observed that depositing of 1/3rd of sale price in 

cash and for remaining 2/3rd furnishing of bank guarantee is 

mandatory provision and it is mandatory for the Court to 

direct the plaintiff  to make deposit 1/3rd of sale price of suit 

property in cash within such stipulated period  as the Court 
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would fix but this period shall not be extended beyond 30 

days. It is further held that in case of non-depositing of 1/3rd 

of sale price and bank guarantee in respect of  remaining 

2/3rd within stipulated period in view of  sub section (1) of 

section 24 , the suit would be dismissed.  

 In a case tilted Muhammad Tanvir Vs. Sardar 

Abdul Qayyum Khan and 10 others (2021 SCR 672), it is 

observed that a period  for depositing 1/3rd and furnishing 

bank guarantee for remaining 2/3rd of sale price in view of 

sub section (1) of section 24 of “Azad Jammu and Kashmir 

Pre-emption Act, 2016” is mandatory and the first proviso of 

said section puts a clog in this behalf that Court has no 

jurisdiction to extend the time beyond 30 days.  

After having heard the learned counsel for parties, 

I have also gone through the record of the case made 

available at the file.   

Admittedly, appellant herein-plaintiff filed a suit 

against respondents herein in the Court of Civil Judge, Court 

no.1 Muzaffarabad on 14.10.2019 and the learned Civil Judge 

seized with the lis in view of sub section (1) of section 24 of 

Azad Jammu and Kashmir Pre-emption Act, 2016, ordered 

the plaintiff to deposit 1/3rd of the sale price in cash and 

furnish bank guarantee for remaining 2/3rd of sale price 

within thirty days and in pursuance of said order, appellant 

herein deposited 1/3rd in cash within stipulated period, 

however, produced a “certificate of lien”  beyond the period 

of thirty days with the claim that bank  has refused to issue 
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bank  guarantee, and subsequently appellant-plaintiff in lieu 

of bank guarantee while depositing remaining amount to the 

tune of 2/3rd in shape of cash produced the receipt of the 

same in the Court.  

Keeping in view the failure of furnishing bank 

guarantee within stipulated period, respondents-defendants 

preferred an application for rejection of suit under Order 7 

Rule 11 CPC. The learned Civil Judge after hearing the 

parties, by invoking jurisdiction vested in sub section (2) of 

section 24 Azad Jammu and Kashmir Pre-emption Act, 2016, 

dismissed the suit of the appellant herein-plaintiff. In first 

appeal, plaintiff-appellant herein also met the same fate, 

whereupon, second appeal has been preferred before this 

Court.  

It is an admitted position that appellant herein–

plaintiff neither has furnished bank guarantee nor in lieu of 

bank guarantee, deposited remaining 2/3rd in cash of sale 

price within a period of thirty days as required by law. 

 The stance of the learned counsel for appellant is 

that for non-depositing of 1/3rd penalty is provided in sub 

section (2) of section 24 but in respect of non-furnishing of 

bank guarantee, no penalty is provided which fact signifies 

that regarding non-furnishing of bank guarantee within 

stipulated period the court is competent to extend the time. 

The learned counsel further emphasized that if two 

interpretations of law are possible, one which favours the 

citizen can be adopted and in this regard, the learned counsel  
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has relied upon plethora of judgments and has 

tried to clarify that where law is silent, the interpretation of 

a provision favoring the citizen must be given preference and 

non-suiting a party defeats the very purpose of 

administration of justice.  

Undoubtedly, sub section (2) of section 24 of Azad 

Jammu and Kashmir Pre-emption Act, 2016, deals with the 

matter of failure of depositing of 1/3rd in cash within a period 

of thirty days and the said provision regarding failure of non-

furnishing of bank guarantee within thirty days is silent but 

when we dilate upon the sub section (1) of section 24 of the 

Act ibid, we find that said provision clearly directs that Court 

is required to direct the plaintiff to make deposit 1/3rd of  sale 

price of property in cash and furnish of bank guarantee for 

remaining 2/3rd within the period which the Court fixed but 

the first proviso of sub section (1) of section 24 very clearly 

puts a clog upon the Court that period fixed by the Court 

shall not be extended beyond thirty days meaning thereby 

that in both eventualities i.e. one for depositing 1/3rd of sale 

price in cash and second for furnishing of bank guarantee for 

remaining 2/3rd, thirty days period has been provided.  

There is no cavil with the proposition that 

consequences of failure of 1/3rd have been narrated in the 

section (2) of section 24, whereas, in respect of non-

furnishing of bank guarantee of remaining 2/3rd within a 

period of thirty days, the said provision is silent and it can be 

observed that where no consequences of non-furnishing of 



 12 

bank guarantee have been narrated, pre-emptor should not 

be non-suited but the question arises here that as to whether 

non-mentioning of penalty in view of failure of non-furnishing 

of bank guarantee can empower and authorize the Court to 

extend the period of furnishing bank guarantee or in lieu of 

bank guarantee depositing of an amount of 2/3rd in cash. The 

said question has clearly been answered in first proviso of 

sub section (1) of section 24 and very clear interpretation by 

the Hon’ble apex Court in the judgments referred to on behalf 

of the respondents has been provided and it has categorically 

been observed that where statute prescribes time for doing 

an act, Court has no jurisdiction to extend the same.  

Now the question which needs consideration is as 

to whether on failure of non-furnishing of Bank Guarantee 

within stipulated period, suit would be dismissed in view of 

sub section (2) of section 24 of Azad Jammu and Kashmir 

Pre-emption Act, 2016 or the same will be dismissed for non-

compliance of Court order. In this regard, the ratio of 

judgment of Hon’ble apex Court reported as (2019 SCR 504) 

speaks volume in the words that “for failure of depositing 

of 1/3rd of sale price as well as bank guarantee in 

respect of remaining 2/3rd of sale price within the 

stipulated period, the suit would be dismissed”.  

From the perusal of case law reported as 2019 

SCR 504 and 2021 SCR 672, it stands crystal clear that the 

Court seized with the lis has no power to extend the time for 

purpose of depositing of 1/3rd of sale price in cash and 
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furnishing bank guarantee for remaining 2/3rd of sale price 

and failure of both eventualities, the suit would be dismissed, 

therefore, keeping in view the esteemed observation of 

Hon’ble apex Court of Azad Jammu and Kashmir, no further 

interpretation under law can be made.  

In view of above, it can safely be observed that 

for depositing 1/3rd of sale price in cash and furnishing bank 

guarantee of remaining 2/3rd, the maximum period which the 

Court may grant is thirty days and beyond the said period 

Court has no power to entertain the claim and in 

consequences of non-failure of depositing of 1/3rd  of sale 

price and furnishing of bank guarantee of remaining 2/3rd of 

sale price within a period of thirty days, the suit would be 

dismissed.  

The case law referred to and relied upon by the 

learned counsel for the appellant herein though contain 

substantial material regarding question of interpretation of 

provision of law but in view of esteemed observation given by 

the Hon’ble apex Court of Azad Jammu and Kashmir, the case 

law referred to cannot be relied upon.  

The crux of above discussion is that trial Court and 

the First Appellate Court as well have rightly dismissed the suit 

of the appellant in non-compliance of the requirement provided 

under sub section (1) of section 24 of Azad Jammu and Kashmir 

Preemption Act, 2016, hence, appeal in hand being devoid of 

substance stands dismissed.  

Muzaffarabad. 
07.07.2022.       JUDGE   
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HIGH COURT OF AZAD JAMMU AND KASHMIR 

 
Mir Afzal 

Vs. 

Khan Afsar and others 
 

ORDER;— 

 
Judgment has been written and duly signed. The 

office is directed to intimate the learned counsel for parties 

through notices.  

 

Dated  

07.07.2022.      JUGDE  


