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Date of Institution 20.08.2019. 

 Date of decision. 12.06.2024. 

  

Sohrab Younas S/o Muhammad Younas (Late) R/o Rawalakot, Azad 

Kashmir.  

.…Petitioner 

 

Versus 

 

1. Custodian of Evacuee Property Azad Jammu and Kashmir, 

Muzaffarabad. 

2. Assistant Rehabilitation Commissioner/Tehsildar Rawalakot, 

Azad Kashmir.  

Legal heirs of deceased respondents No.3 Muhammad Bashir 

Khan 

3. Mst. Nazira Begum widow. 

4. Saghir Ahmed Khan. 

5. Zaheer Ahmed Khan. 

6. Khalid Durrani. 

7. Yasir Durrani, sons of Muhammad Bashir Khan. 

8. Mst. Shazia Bashir. 

9. Mst. Fozia Bashir. 

10. Mst. Shagufta Khalil. 

11. Mst. Shamim Akhtar. 

12. Mst. Iram, daughters of Muhammad Bashir Khan, R/o Rawali, 

Tehsil and District Bagh.  

.…Respondents 

WRIT PETITION 

 

Before:-  Justice Syed Shahid Bahar, J. 

  
PRESENT:  

Barrister Adnan Nawaz Khan, Advocate for the petitioner.  

M/s Syed Nazir Hussain Shah Kazmi and Syed Muzahir Hussain, 

Advocates for respondent No.3.  

 

Judgment:- 

 

  Through the titled writ petition filed under Article 44 of 

the Azad Jammu and Kashmir Interim Constitution, 1974, the 

petitioner is seeking infra relief:- 

“It is most respectfully prayed that this writ petition 

may graciously be accepted and the impugned order 
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dated 03.07.2019 (alongwith the order dated 

30.12.2013 and notification dated 30.01.2014) may 

kindly be set aside and consequently, the allotment 

in favour of respondent No.3 may kindly be 

cancelled by declaring the same as illegal, void ab-

initio and without any legal effect upon the rights of 

the petitioner by restoring the PRTO of the 

petitioner’s father dated 07.03.1989 in its original 

form, in the interest of justice.” 

 

  Summarized facts of the case as per petitioner are that land 

measuring 5 kanal 6 marla from survey No. 163 was allotted to father 

of the petitioner (Muhammad Younis) vide allotment chit dated 

22.12.1979. Petitioner contended that PRTO dated 07.09.1989 were 

issued in pursuance of allotment chit dated 22.12.1979 which was 

modified in compliance of ex-parte order of learned Custodian Evacuee 

Property dated 30.12.2013 on 30.01.2014 and allotment to the extent of 

3 kanal was cancelled. Petitioner alleged that he and the proforma 

respondent had no knowledge of the order dated 30.12.2013 and 

modification dated 30.01.2014 (as they are residing in United 

Kingdom), thus, filed a review petition before the respondent No.1 

(Custodian of Evacuee Property) on 28.09.2015 after getting 

knowledge of the order dated 30.12.2013 and modification dated 

30.01.2014. Parties submitted written arguments before respondent 

No.1, consequently, the respondent No.1 dismissed the review petition 

of the petitioner vide impugned decision dated 03.07.2019.  

  Written statement has been filed on behalf of respondent 

No.3, wherein the claim of the petitioner has been negated and 

contended that all the allotment of father of petitioner was illegal, 

hence, PRTO was issued in his favour was also illegal and was rightly 
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cancelled/modified by the learned Custodian after due process of law. 

Respondent No.3 contended that land under survey No.163 min 

measuring 2 kanals was allotted in the name of non-petitioner No.3 

according to law and entitlement vide allotment chit dated 04.10.1969 

out of land measuring 10 kanals 9 marlas, whereas, land measuring 3 

kanals was illegally allotted in the name of Muhammad Younas vide 

allotment chit dated 22.12.1979, which was rightly cancelled by the 

learned Custodian.  

  Barrister Adnan Nawaz Khan, the learned counsel for the 

petitioner submitted written arguments wherein he contended that the 

matter of determination of respective rights of all the allottees of survey 

number 163 is still subjudice before Commissioner Rehabilitation in 

pursuance of order of learned Custodian, Evacuee Property dated 

15.07.1997 and respondent No.3 by concealing this fact, filed review 

petition before learned Custodian and obtained the impugned order 

which is not sustainable on this sole ground as the same 

violates/contradicts the order of learned Custodian, Evacuee Property 

dated 15.07.1997 through which the respective rights of all the allotees 

are yet to be determined by the Rehabilitation Commissioner. The 

learned counsel prayed that by accepting the instant writ petition, the 

impugned order dated 03.07.2019 (alongwith the order dated 

30.12.2013 and modification dated 30.01.2014) may be set aside and 

consequently, the allotment in favour of the respondent No.3 may 

kindly be cancelled by declaring the same as illegal, void ab-initio and 

without any legal effect upon the rights of the petitioner by restoring 
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the PRTO of the petitioner’s father dated 07.03.1989 in its original 

form. 

  In reply, M/s Syed Nazir Hussain Shah Kazmi and Syed 

Muzahir Hussain Shah Kazmi, Advocates for respondent No.3 also 

submitted written arguments and contended therein that the allotment 

of father of the petitioner was illegal, hence, the Proprietary Right 

Transfer Order issued in his favour was also illegal and was rightly 

cancelled/modified by the learned Custodian after due process of law. 

The learned counsel vehemently contended that the subsequent 

allotment has no legal value in the eye of law, in this regard reliance 

has been placed upon 2000 SCR 547 and 2016 SCR 1014. The learned 

counsel forcefully contended that the second revision before the learned 

Custodian was not maintainable and has rightly been dismissed by the 

learned Custodian. In this regard, the learned counsel referred to and 

relied upon 2016 SCR 1014 and 2022 SCR 138. The learned counsel 

defended the impugned order on all counts and prayed for dismissal of 

the writ petition       

  I have gone through the written arguments and perused the 

record of the case with utmost care.  

  It depicts from record that land measuring 5 kanal 9 

marlas out of survey No.163 was allotted in the name of father of 

petitioner (M. Youas) through allotment chit dated 22.12.1979 (listed 

with the writ petition as Annexure PA) and subsequently (PRTO) i.e. 

Property Rights Transport Order dated 07.09.1989 were also issued 

while modification was made in the (PRTO) in compliance of the ex-
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parte order of learned Custodian Evacuee Property dated 30.12.2013 

vide amended order dated 30.01.2014. It is an admitted fact reflecting 

from the decision impugned that order qua modification was given on 

back of the petitioner and proforma non-petitioners. It is useful to 

reproduce the relevant para of the decision of learned Custodian in this 

regard as under:- 

 

  Whereas, the petitioner has taken a specific stance before 

the learned Custodian as to how the process of summoning of the 

petitioner itself is defective, resultant of which they could not defend 

their allotment at the eve of modification took place before the learned 

Custodian. Relevant para of the judgment impugned reveals as infra:- 

     

  At the outset another important fact going to the roots of 

case remained unattended by the learned Custodian while passing the 

impugned judgment that the learned Custodian pertaining to same 

property has remanded the matter with following directions:- 















 UK 


 UK
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   As per verification upon the application of the petitioner 

Suhrab Younas, the learned Custodian verified as under:- 

 

  In wake of the above factual matrix decision under 

challenge is not sustainable as; (1) modification took place in the 

allotment at the back of the necessary party M. Younas, that too 

summoning is defective, thus, doctrine of audil alteram partam has 

been violated, furthermore, right of fair trial under Right No.19 is 

recognized by the Constitution, ex-parte modification in the allotment 

without adopting due process of law and providing opportunity of 

hearing is bad in law. (2) As per direction of the leaned Custodian the 
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matter of entitlement of allotees of the land in dispute was remanded to 

the Commissioner (Rehabilitation) which is yet pending adjudication.  

  In this vista of the matter epitome of the above discussion 

is that the impugned decision of the learned Custodian dated 

03.07.2019 is set aside. Case shall be deemed to be pending before the 

learned Custodian for denovo decision on merits, particularly, after 

receiving the supra report of the Commissioner and after giving full 

opportunity of hearing to the parties concerned.  

  Writ petition stands accepted in the above indicated 

manner. File shall be kept in archive.  

Muzaffarabad.         

12.06.2024.        JUDGE 

 

 

 

 

 

 

 

 

 


