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HIGH COURT OF AZAD JAMMU & KASHMIR 

 
Civil Appeal No.124/2007. 

Date of institution 25.08.2007. 
Date of decision 29.09.2022. 

 
1. Walayat Begum widow  
2. Baboo Khan; 
3. Mohammad Ilyas sons; 
4. Azra Bibi; 
5. Gulnaz Begum; 
6. Surriya Bibi; 
7. Hifsa Bibi daughters of Fazal Ahmed deceased; 
8. Mehnda s/o Rehmoo; 
9. Shamim Bibi; 
10. Muneeza Bibi daughters; 
11. Tariq Hussain s/o Fathe Mohammad (late) s/o 

Rehmoo; 
12. Mohammad Lateef; 
13. Mohammad Suleman sons of Makhan; 
14. Anayat Begum widow; 
15. Abdul Majeed; 
16. Mohammad Rasheed; 
17. Mohammad Rafique; 
18. Mehmood Akhter sons; 
19. Khrusheed Bibi; 
20. Tahzeem Bibi daughters of Mohammad Kareem 

(legal heirs of deceased Mohammad Kareem); 
21. Zulfiqar Ali; 
22. Munsif Dad; 
23. Mohammad Yousaf; 
24. Pervaiz Akhter; 
25. Orangzaib sons; 
26. Ghulab Bibi; 
27. Zeenat Bibi; 
28. Fazeelat Bibi; 
29. Kaneez Bibi; 
30. Sakeena Bibi; 
31. Nageena Bibi daughters of Mohammad Sharif 

deceased; 
32. Rehmat Bibi widow; 
33. Umer Farooq; 
34. Umer Shahzad; 
35. Bilal Shahzad; 
36. Farrah Shahzad sons; 
37. Sidra Bibi; 
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38. Aasia Kousar; 
39. Zeena Kousar daughters of Mohammad Aslam; 
40. Mohammad Ilyas; 
41. Mohammad Munshi sons; 
42. Fatima Bibi; 
43. Nazir Bibi daughters of Mubarak Deen deceased; 
44. Ghulam Hussain s/o Phullaa; 
45. Iftikhar Ahmed; 
46. Maqsood Ahmed sons of Sawar 
47. Mohammad Nazir; 
48. Mohammad Zameer sons; 
49. Safia begum d/o Said Mohammad deceased; 
50. Gul Zarda Begum d/o Mohammad Caste Khokhar 

r/o Ramlowa Tehsil Samahni.  
 

Appellants 
 

VERSUS 
 

1. Zulfiqar Ali Khan; 
2. Shamsheer Ali Khan; 
3. Liaquat Ali Khan sons of Mohammad Zaman Ali 

Khan; 
4. Mst. Dildar Begum widow; 
5. Mohammad Zaman Ali; 
6. Shamim Akhter; 
7. Faryad Begum; 
8. Zarda Begum; 
9. Perveen Begum daughters of Mohammad Zaman 

Ali Khan Caste Rajpoot r/o Samahni Tehsil 
Samahni; 

10. Assistant Commissionier empowered as Sub 
Registrar Tehsil Samahni; 

11. Tehsildar Revenue empowered as Sub Registrar 
Samahni; 

12. Gardawar Circle Ramlowa; 
13. Patwari Halqa Ramlowa; 
14. Rukhsana Begum widow; 
15. Awaz Akhter; 
16. Pervaiz Akhter sons of Hassan Akhter; 
17. Sughra Begum alias Amina Yaqoob; 
18. Nasreen Begum; 
19. Shahnaz Begum daughters of Fazal-ur-Rehman; 
20. Mohammad Iqbal; 
21. Zulqarnain sons of Fathe Mohammad Khan; 
22. Saleem-ur-Rehman; 
23. Rukhsana Begum d/o Ismat Begum; 
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24. Naheed Begum; 
25. Shahida Begum; 
26. Roomi Begum daughters; 
27. Naheem-ur-Rehman; 
28. Ajmal-ur-Rehman sons; 
29. Tasleem-ur-Rehman; 
30. Rukhsana Begum daughters (legal heirs Abdul 

Rehman s/o Mohammad Zaman Ali Khan) 
31. Robeena Kousar widow; 
32. Kamran Akhter; 
33. Adeel Akhter; 
34. Imran; 
35. Gulzar Begum mother; 
36. Noman Akhter brother (legal heirs of Ejaz Akhter 

s/o Mohammad Zaman Ali Khan; 
37. Riffat Jamshed widow; 
38. Usman Jamshed; 
39. Hamza Jamshed sons; 
40. Komal Jamshed; 
41. Misbah Jamshed; 
42. Iqra Jamshed daughters of Jamshed Pervez r/o 

Ramloo Tehsil Samahni District Bhimber.  
 

Respondents  

 
CIVIL APPEAL 

 

Before:- Justice Syed Shahid Bahar, J. 
 

PRESENT: 
Mohammad Mehfooz Raja, Advocate for the Appellants No. 
1 to 18 and 22.  
Sumera Noreen Khan, Advocate for the Respondents No.1 
to 8. 
Nemo for the rest of the Respondents.  
 
JUDGMENT: 
   The captioned appeal has been directed against 

the judgment and decree passed by the learned District 

Judge Bhimber dated 30.05.2007, whereby, while 

dismissing the appeal filed by the appellants, herein, the 



4 
 

judgment and decree passed by the learned Civil Judge 

Samahni dated 27.04.2004 was upheld.        

2.   Summarized facts necessary for disposal of the 

titled appeal are that predecessor in interest of appellants, 

herein, filed a suit for declaration in respect of the land 

comprising khewat No.1, Khata Nos. 9/10, 4/4, khewat 

No.3, 4, khata Nos. 15/16, 22/24, khewat No. 5 & 6, khata 

Nos. 38/27, 50/34, 53/45, 55/45/1, 56/46/, 41/56, 49/57. 

51/42, 51, khewat No.53 khata No.242/238 comprising 

survey numbers 397, 539, 352, 381, 384, 388, 369, 372, 379, 

21, 30, 34, 355, 357, 362, 367, 395, 489, 479, 571, 409, 411, 

370, 13, 359, 366, 356, 358, 25, 413, 354, 353, and 426 

situated at Mozia Ramlowa Tehsil Samahni stating therein 

that before the enforcement of agricultural reforms, the 

father of defendant namely Raja Zaman Ali Khan alias 

Budday Khan who was the landlords due to his connivance 

and involvement got attested the mutations regarding 

given up and abandoned the cultivation which later on was 

cancelled and the inherited status of the plaintiffs was 

restored and the decisions pertaining to the cancellation of 

the mutation were kept secret and after the enforcement 

of the Land Reforms Act, while making the wrong entries in 

the revenue record the land was transferred. It has been 

stated that due to the mutations of the (tarke-kasht) all the 
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entries in the revenue record (Jamabandi, mislehaqiat) are 

wrong and baseless so, the gift deed dated 15.12.1999 and 

mutation Nos. 264/1 and 348 are illegal, baseless and 

against the law and ineffective upon the rights of plaintiffs 

which was liable to be cancelled and also prayed for 

perpetual injection to restrain the defendants from 

transferring the suit land on the basis of wrong entries in 

the revenue record. The suit was defended by the other 

side by filing the written statement/objections, however, 

except defendants No.6 to 8, 9 to 13, 16, 20 to 22 an ex-

parte proceeding was ordered against the rest of 

defendants. The learned trial Court in the light of pleadings 

of the parties framed 13 issues and directed the parties to 

lead their evidence. After completion of the trial, the 

learned Civil Judge Samahni dismissed the suit on the 

ground that the same is not maintainable vide the 

impugned judgment and decree dated 27.04.2004. Feeling 

dissatisfied from the judgment and decree of the learned 

trial Court, the plaintiffs/appellants preferred an appeal 

before the learned District Judge Bhimber on 28.05.2004, 

which was dismissed with costs through the impugned 

judgment and decree dated 30.05.2007, hence, this 2nd 

appeal for setting aside the impugned judgments and 

decrees of both the Courts below.  
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3.   The learned counsel for the parties filed the 

written arguments in compliance of the order of this Court 

dated 16.09.2022.  

4.   In the written arguments filed on behalf of the 

appellants it has been stated that while accepting the 

appeal, the impugned judgments and decrees passed by the 

Courts below may be set aside. It has further been stated 

that while passing the impugned judgments and decrees 

the Courts below misread and non-read the evidence of the 

parties. It has been added that the learned District Judge in 

the last para of his judgment admitted that mutations were 

attested in years 1951 and 1953 and all the mutations and 

entries in the revenue record are challenged in the Civil 

Courts not in the Revenue Courts. If the appellants had 

given opportunity of producing evidence, then they would 

have produced the record from the relevant agency 

alongwith Record-keeper and the silence of the 

plaintiffs/appellants for the long time just due to influential 

of the defendants/respondents.  Finally, prayed for setting 

aside the judgments and decrees of the Courts below.  

5.   In the written arguments filed on behalf of 

respondents Nos. 1 to 8, it has been stated that the 

appellants have miserably failed to point out that which 
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evidence or part of evidence, documentary or oral, was 

misread or non-read by the Courts below, as such, 

concurrent finding of facts could not be reversed merely on 

the assumption of appellants without pointing out 

specifically which evidence or part of evidence was misread 

or non-read. It has further been stated that the suit is hit by 

Order II rule 2 of CPC as the appellants had to mention all 

the material facts and all the survey numbers in the first suit 

which he had not mentioned all those in previously 

instituted suit and the Civil Court has no jurisdiction to 

entertain case regarding the revenue matters as the 

appellants sought restoration of their occupancy rights 

which purely comes within the ambit of revenue Courts. 

The plaintiffs/appellants claimed their right of 

occupancy/tenancy while after promulgation of the Land 

Reforms Act 1960, and under Section 25 (1) all the previous 

occupancy rights had been extinguished. Lastly, it has been 

prayed that the appeal may be dismissed with heavy costs.  

6.   I have gone through the written arguments as 

well as record of the case cautiously. 

7.   A perusal of record shows that the 

plaintiffs/appellants, herein, filed a suit for declaration cum 

perpetual injunction in respect of suit land mentioned 
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hereinabove against defendants/respondents, herein, in 

the trial Court which was resisted by the defendants by 

filing written statement. Alongwith the suit an application 

for temporary injunction was also submitted by the 

plaintiffs/appellants, herein. After framing issues, the trial 

Court directed the parties to produce their evidence in 

support of their respective claim. The claim of the 

appellants is that after cancellation of the mutations 

regarding (tark-e-kasht) they are entitled to be declared as 

owners after depositing of the compensation. The 

appellants also claimed that the father of 

defendants/respondents, herein, got attested the wrong 

and illegal mutations but the same should have been 

challenged by the appellants but as per their version raised 

in the suit the decisions pertaining to the cancellation of the 

mutations was kept secret by the father of the defendants. 

A perusal of record also reveals that in year 1964, the 

plaintiffs filed a revision petition against the father of 

defendants before the Additional Collector Mirpur for 

cancellation of the mutations numbers 25, 26, 27, 28, 29, 

and 31 and the Additional Collector did not cancel the 

aforesaid mutations but he just recommended to the 

Additional Commissioner for cancellation of the mutations. 

No copy of any judgment/decision has been produced on 
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behalf of the plaintiffs/appellants which may show that the 

Additional Commissioner had cancelled the mutations 

supra. Furthermore, since 1964 to till date no proper relief 

regarding the matter has been solicited by the 

plaintiffs/appellants at any proper forum and the reason of 

this excuse and delay has been mentioned in ground No.2 

of the plaint that the father of defendants have kept secret 

the decisions, which in my opinion, is totally against the law 

and facts on the grounds that the proceedings for 

cancellation of the aforesaid mutations was initiated by the 

plaintiffs themselves (as they filed a revision petition before 

the Additional Collector Mirpur). Later on as per reflection 

of record, the plaintiffs/appellants, herein, filed another 

revision petition before the Additional Collector for 

cancellation of mutation No.29 with the version that while 

restoring the inherited status of the plaintiffs, proprietary 

rights may be issued in their favour as per land reforms act 

but the same was dismissed by the Additional Collector 

being barred by time. Beside this, Fazal Ahmed also filed a 

suit titled “Fazal Ahmed & others Vs. Zulfiqar & others” in 

the Court of Civil Judge Samahni for cancellation of 

mutation No.29 as well as for cancellation of gift deed dated 

16.04.2002, which was also dismissed under Order 7 Rule 

11 of CPC and against the said decision an appeal was also 
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filed before the District Court on 25.07.2003 which was 

dismissed on 10.05.2003 but the plaintiffs once again filed 

a suit on 23.05.2003, whereby, while challenging the 

mutations for  (tarke-kasht) it had been prayed that the 

plaintiffs may be declared as hereditary owner of the land. 

The trial Court briefly mentioned in his judgment that the 

mutations were attested in 1951 and 1953 and the decision 

of the Additional Collector which has been made basis for 

filing of the suit, the suit of the plaintiffs was not only barred 

by limitation but the plaintiffs have also no cause of action 

and such like suits cannot be filed in the Civil Court. So, in 

my opinion, both the Courts have passed the impugned 

judgments and decrees purely in accordance with law and 

no irregularity or perversity has been committed.      

8.   Trial Court after dilating upon each issue passed 

the impugned judgment and decree which was rightly 

upheld by the first appellate Court while concurring the 

judgment and decree passed by the trial under law. I have 

also scrutinized the whole evidence produced by the parties 

and came to the conclusion that no misreading and non-

reading of evidence has been committed by the Courts 

below while passing the impugned judgments and decrees. 

However, the learned counsel for appellants have miserably 
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failed to point out any misreading and non-reading of 

evidence committed by the Court below while passing the 

impugned judgments and decrees, as such, same need not 

to be interfered with by this Court. 

9.   It is well settled principle of law that concurrent 

findings of fact could not be disturbed unless and until it is 

specifically pointed out by the appellants, litigant party that 

which part of evidence oral or documentary or which 

evidence as a whole was misread and non-read. Similar 

proposition has been resolved by the apex Court in a case 

titled Akhtar Hussain & others Vs. Raja Mohammad Zarin 

Khan  [1993 SCR 114] wherein it has been observed as 

under:- 

                    Evidence— 
 

--A general allegation of misreading or 

non-reading of evidence would not 

render the concurrent findings of fact 

open to challenge—It is necessary for the 

party to specifically point out the 

witnesses whose statements were 

misread and support the contention by 

certified copies of the said statements.” 
 

A Similar proposition has been resolved by the apex Court 

in another case titled Adalat Khan Vs. Fazal Hussain & 

another [1995 SCR 151] the relevant portion of which is 

reproduced as under:- 
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CONCURRENT FINDING OF FACTS. 

“---Even if a different conclusion from the 

one reached by the Courts below is 

possible, the High Court is not legally 

competent to disturb the findings until 

and unless a case of non-reading or 

misreading of evidence is made out or a 

gross illegality is shown to have been 

committed while appreciating evidence 

of a witness.” 

From Pakistan jurisdiction ready reference is 2022 

SCMR 284, relevant dicta is reproduced as follow:- 

“…S. 100…Second Appeal before the High 
Court…Scope…Right to file Second Appeal 
provided under S.100 of C.P.C, could be 
set into motion only when the decision 
impugned was contrary to law; or there 
was failure to determine some material 
issue of law, or there was a substantial 
error or defect in the procedure provided 
by the Code or law…In case of 
inconsistency between the Trial Court 
and the Appellate Court, the findings of 
the latter must be given preference in the 
absence of any cogent reason to the 
contrary.”  

 For the above multiple reasons, finding no force in the 

instant appeal, the same is hereby dismissed with no order 

as to the costs.  

Circuit Mirpur.       -Sd- 
29.09.2022 (Saleem)                         JUDGE  

Note:- Judgment is written and duly 

signed. The office is directed to 

announce the judgment in presence 

of the parties or their counsel 

accordingly  

            -Sd- 

         JUDGE 


