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HIGH COURT OF AZAD JAMMU & KASHMIR 
 

       Writ Petition No.940/2026 

    Date of institution 23.04.2026 

       Date of decision 20.05.2026 
 

Naseer Ahmed S/o Muhammad Zaman R/o Chellah Bandi, Tehsil 

& District Muzaffarabad, Azad Jammu and Kashmir. 

 

….Petitioner 

VERSUS 
 

1. Azad Govt. of the State of Jammu & Kashmir through 

Secretary Revenue Department, office situated at New 

Secretariat Muzaffarabad; 

2. Board of Revenue Azad Jammu and Kashmir through 

Senior Member Board of Revenue having office at Chatter 

Muzaffarabad; 

3. Auqaf Department of Azad Jammu and Kashmir, through 

its Secretary, office situated at New Secretariat 

Muzaffarabad; 

4. Director General, Auqaf Department of Azad Jammu and 

Kashmir office situated at New District Complex 

Muzaffarabad; 

5. Commissioner Muzaffarabad Division Muzaffarabad Azad 

Jammu and Kashmir, office situated at New District 

Complex Muzaffarabad; 

6. Deputy Commissioner District Muzaffarabad, office 

situated at New District Complex Muzaffarabad; 

7. Assistant Commissioner/Additional Deputy Commissioner 

Muzaffarabad; 

8. Assistant Collector 1st Class Muzaffarabad.     

 

  é. Respondents 

WRIT PETITION 

 

CORAM:-  Justice Syed Shahid Bahar,     ACJ.  

 

ASSISTANCE: 

Raja Jahangir Akram Khan, Advocate for the petitioner. 

Ms. Noshaba Iqbal, Legal Advisor for the Revenue Department.  

Raja Tariq Bashir Khan, Advocate for the interveners.  

 

Judgment: 

  Through this writ petition filed under Article 44 of 

Azad Jammu & Kashmir Interim Constitution, 1974 impugned 
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order issued by respondent No.5 dated 16.04.2026 and Mutation 

No.1169 dated 22.01.2026 have been challenged for having been 

issued without lawful authority. A further direction is sought to the 

respondents to allow the petitioner to deposit the market value of 

the land in possession as per Government Notifications dated 

21.08.2024 & 20.01.2025 and the respondents be restrained from 

dispossessing the petitioner or change the nature of land bearing 

Khasra Nos.561 and 562.   

  Brief facts of the case are that the petitioner is 

possessor of the land bearing Khasra Nos. 561 and 562 who 

deposited amount of the aforesaid land of Auqaf Department 

including one Muhammad Musadaq S/o Muhammad Shafi and 

Khurshida Tabassum W/o Ejaz Ahmed Durani but the revenue 

officials attested illegal Mutation No.1169. It is contended that the 

petitioner filed an appeal against the said mutation dated 

22.01.2026 attested by Assistant Collector before Deputy 

Commissioner Muzaffarabad by alleging therein that the aforesaid 

land situated at Mouzia Chehla, Tehsil & District Muzaffarabad 

including other Khasra numbers is in the ownership and possession 

of the Auqaf Department and out of the aforesaid survey numbers, 

total area of 05 Kanals was designated for a graveyard by the 

Board of Revenue vide Notification dated 10.07.2014 but the said 

Notification has not been implemented and the Auqaf Department 

remains the absolute owner of the said survey numbers according 
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to the revenue record. It is further contended that the Deputy 

Commissioner Muzaffarabad issued status quo order and lastly, 

the said appeal was dismissed vide order dated 16.04.2026. It is 

averred that respondents No. 4 to 7 in the garb of the illegal 

Mutation No.1169 are inclined to dispossess the petitioner from 

the land in question by ignoring Notifications passed by the 

Government/Auqaf Department due to which the petitioner is an 

aggrieved person. Lastly, it is prayed that by accepting the instant 

writ petition, impugned order issued by respondent No.5 dated 

16.04.2026 and Mutation No.1169 dated 22.01.2026 may be set 

aside.           

   Pre-admission notices were issued to the respondents 

for filing para-wise comments. The needful has been done on their 

behalf, wherein the claim of the petitioner has been negated in toto 

and prayed for dismissal of the instant writ petition in limine.  

  Raja Jahangir Akram Khan, Advocate, the learned 

counsel for the petitioner reiterated the facts and grounds as taken 

in the writ petition and contended that disputed Mutation No.1169 

was attested and mutated on 22.01.2026 while status quo order 

issued by this Court is intact, hence, it is a settled principle of law 

that any administrative or revenue action taken in violation of a 

judicial stay order is void-ab-initio and carries no legal weight. The 

learned counsel further contended that respondent No.5 acted with 

mala-fide intent by arbitrarily curtailing the date of hearing from 
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02.05.2026 to 16.04.2026 and dismissing the appeal without 

providing the petitioner a fair opportunity of being heard is a gross 

violation of the principle ñAudi Alteram Partemò and Article 4 of 

the Azad Jammu and Kashmir Interim Constitution, 1974. The 

learned counsel averred that the land bearing survey Nos.561 and 

562 is in the absolute ownership and possession of the Auqaf 

Department, hence, the Board of Revenue lacks the jurisdiction to 

unilaterally change the nature of Auqaf property to a graveyard 

without formal consent from the Auqaf Department rendering 

Notification dated 10.07.2014 and subsequent mutation legally 

defective. The learned counsel prayed for acceptance of the writ 

petition. 

  While controverting the arguments advanced by the 

learned counsel for the petitioner, Raja Tariq Bashir Khan and Ms. 

Noshaba Iqbal, Advocates, the learned counsel for the interveners 

as well as Legal Advisor for the Revenue Department argued that 

the matter at hand has already been decided up to the Honôble 

Supreme Court, therefore, the principle of resjudicata is 

applicable. The learned counsel further argued that in the year, 

1982, the Azad Government has awarded the land in dispute 

through Award No.09/82 for the purpose of construction of Azad 

Jammu and Kashmir University, hence, there is no land for 

graveyard is existing at Chehla Bandi and the graveyard which is 

specified and given by the locals have no capacity for more graves. 
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The learned counsel submitted that the Government through 

Notification dated 10.07.2014 by taking into consideration the 

need of the people specified survey Nos. 561 and 562 as graveyard 

and after Mutation No.1169, the same was awarded in favour of 

the vicinity of Chehla for the purpose of graveyard. The learned 

counsel prayed for dismissal of the instant writ petition with cost.              

  I have heard the learned counsel for the parties and 

gone through the record of the case with due care.  

The learned counsel for the interveners as well as the 

learned Legal Advisor for the Revenue Department raised a 

preliminary objection that once a matter in hand has already been 

decided up to the Apex Court, therefore, the principle of 

resjudicata is applicable.  

The record Annexure ñRB/1ò shows that previously, 

the petitioner ñNaseer Ahmedò filed Writ Petition No.1682/2016 

before this Court, wherein, the petitioner challenged the sanctity 

and genuineness of Notification dated 10.07.2014, which was 

dismissed on 30.12.2020. Feeling aggrieved from the aforesaid 

judgment, the petitioner filed Civil PLA No.27 of 2021 before the 

Honôble Apex Court, which also met the same fate vide judgment 

dated 10.03.2022. 

After finalizing the matter at hand up to the Honôble 

Supreme Court, the petitioner, herein, filed a suit for perpetual 

injunctions before Civil Judge Court No.I, Muzaffarabad on 
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17.04.2026 pertaining to same survey Nos. 561 and 562. After 

hearing the learned counsel for the parties, Civil Judge Court No.I, 

Muzaffarabad rejected the application for perpetual injunction 

vide order dated 22.04.2026. Meanwhile, the petitioner Naseer 

Ahmed filed subsequent instant Writ Petition No.940/2026 before 

this Court on 23.04.2026 with almost similar prayer based on 

similar facts and grounds.  

It is very astonishing that the instant writ petition has 

again filed by the petitioner to get the similar relief from this Court 

despite the clear cut verdict of the Honôble Apex Court as well as 

this Court. No doubt, this Court can review its judgment in the 

review proceedings but cannot alter, amend or modify its judgment 

by filing fresh writ petition or any other proceedings other than 

review petition.      

In my considered view, once the matter has already 

been decided, the same cannot be reopened.   

The Honôble apex Court of Azad Jammu and Kashmir 

in an unreported judgment titled ñMuhammad Iqbal Vs. Basharat 

Ali and othersò in Cr. Original No.13 of 2019 decided on 

27.05.2022 held that if any question has been determined and 

finalized up to Supreme Court then that matter cannot reopened. 

This practice is highly depreciated. It is observed that all the 

Presiding Officers are under obligation to take care while 

entertaining such like suits/appeals. Moreover, it is an accepted 
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position that general principles of res-judicata can be made 

applicable by Courts where the Code of Civil Procedure is not 

applicable because disputes once decided must attain finality at 

some stage. In my estimation, where Section 11 of the Code is not 

applicable, general principles of res-judicata have to be applied 

with care and technicalities have to be avoided.  

In the instant case, previously writ petition was 

filed before this Court regarding the same matter before the same 

Court, but later on, the petitioner again filed the instant writ 

petition before this Court regarding the same matter. Meaning 

thereby that the petitioner is playing tricks and wasting the 

precious time of the Court, hence, by adopting the lenient view, 

the petitioner as well as his counsel are hereby directed to be 

careful in future, otherwise, law will take its own action.  

  Moreover, the questions of fact are involved in the 

instant writ petition, which can only be resolved through producing 

evidence. It is also pertinent to mention here that the factual 

controversy cannot be resolved through writ jurisdiction. Similar 

point came under consideration before the apex Court in a case 

reported as ñNoman Razzaq vs. Faryad Hussain Ch. & 13 others” 

[2014 SCR 921] wherein it has been observed as under:- 

“Even otherwise, the contents of the writ petition and 

the plaint reveal that both the parties are claiming 

their respective plots situated at the one and the same 

place. One is claiming that he purchased the plot 

measuring 1 Kanal, whereas, the other is claiming 



8 
 

that he purchased plot measuring 10 marlas situated 

on the same place. Such like controversy cannot be 

resolved in the writ petition without recording the 

evidence, which is not the job of the High Court while 

exercising the powers under section 44 of the Azad 

Jammu & Kashmir Interim Constitution Act, 1974. It 

is well settled principle on the subject that the factual 

controversy cannot be reserved in the writ 

jurisdiction.” 

 

It is a settled principle of law that an order/Notification 

can only be set-aside in exercise of writ jurisdiction, if it violates 

any legal provision but no such situation exists in the present case, 

as no violation of law or of any instrument having the force of law 

has been shown. My this view finds support from PLD 2012 

Lahore 52, PLD 2009 SC 28 and 2007 SCMR 1318.   

  It is also pertinent to mention here that writ jurisdiction 

can be exercised only, where there is violation of law or principle 

of law. The similar view has been reiterated by the Honôble apex 

Court in case titled óPerveen Azam & others v. SSP District 

Mirpur & 4 others, [2015 SCR 837]. The relevant observation 

reads as under:- 

ñ7. According to the spirit of the constitution, writ 

jurisdiction can be exercised where there is 

violation of law or principle of law. In this case, no 

such situation exists for interference in the domain 

of Investigating agency. The extraordinary writ 

jurisdiction is very limited and can be exercised in 

extra-ordinary circumstances. This Court while 

attending the identical proposition with reference to 

Section 561-A Cr.PC, which vests vast powers in 

the High Court has enunciated the principle of law 

in the case reported as óMuhammad Saleem v. 

Muhammad Zaman & others, [2014 SCR 809] that 
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interference in the matters falling the the domain of 

Investigating agency, is not permissible.ò  

(Underlining is mine) 
   

  The record shows that the inhabitants of Mouzia 

Chehla Bandi has not been made a party in the instant writ petition, 

which is necessary. Law is well settled that no writ can be issued 

in absence of a necessary party. The same point has already been 

resolved by the Apex Court in the precedent [2014 SCR 298], 

which is as under:- 

ñ11. So far as the arguments of learned counsel for 

the appellants that the direction of the Prime Minister 

should be carried out is concerned, the Prime Minister 

(Chief Executive) is not made a party in the writ 

petition and counsel for the official respondents 

before the Court has also taken the same stand as has 

been discussed hereinabove. Even otherwise, 

according to law, the directions of the Prime Minister 

can only be carried out which are consistent with law 

and any direction contrary to law having no statutory 

backing cannot be carried out.ò        

(Underlining is mine) 

 

  Same like principle has also been laid down by the 

superior Courts that in absence of a necessary party the writ 

petition itself is incompetent. It is further held that a necessary 

party is one without whom no order can be made effectively and a 

proper party is one in whose absence an effective order can be 

made but whose presence is necessary for complete and final 

decision on the question involved in the proceedings. 
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  It is worthwhile to mention here that the disputed 

property bearing Survey Nos.561 & 562 was mutated through 

Mutation No.1169 dated 22.01.2026 in the light of Government 

Notification dated 10.07.2014, which is still intact in field and the 

same is reserved for graveyard and is in possession of the ñMuslim 

Communityò. It is pertinent to mention here that places which are 

used by public at large such as water tanks, gardens, public parks, 

grave yards and places of worship etc. are not open to any 

allotment. The same principle has also been laid down in a case 

titled as ñMst. Walayat Begum Vs. Revising Authority, MDA and 

3 othersò [1998 SCR 221]. Relevant portion of the aforesaid 

judgment is reproduced as under:- 

   ñ11. Another aspect of the case is that the 

additional scheme for making allotments in the 

present case was made by the Chairman in an 

area situated at the top roof of a hillock on the 

centre of which a water tank is located 

wherefrom the water is supplied to most of the 

area of the Mirpur Town. On the top roof of the 

hillock the scheme of a public park is also under 

the process of MDA as pointed out by the 

Revising Authority and not denied by the 

appellants. In the days to come the population of 

Mirpur City is growing tremendously and in the 

near future there would be a dire need of the 

extension of a big water tank wherefrom the 

water would be supplied to the inhabitants of the 

Town. Such places which are used by public at 

large such as water tanks, gardens, public 

parks, graveyards and places of worship etc. 

are not open to any allotment. Obviously 

making the allotments out of this area was even 

otherwise beyond the jurisdiction of the 

Chairman MDA or the Allotment Committee. 

Therefore, the High Court and the Revising 
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Authority in our view committed no illegality 

by setting aside the impugned allotments.ò     

(Underlining is mine) 

 

  It is also pertinent to mention here that places like 

parks, graveyards and playgrounds etc. are necessary for human 

beings and to convert such places to commercial use and 

residential purposes is an infringement to fundamental rights 

guaranteed by the Constitution, hence, in my considered view, the 

act of the petitioner is not less than offence, like criminal breach 

of trust, cheating and fraud who wants to change the disputed 

property graveyard into commercial/residential purpose. Of 

course, one can easily understand and trace the reasons of undue 

favour extended to the petitioner as such type of benefits can only 

be extended with cryptic approach, lucrative influence and dubious 

dealings.  It is for the Civic body to initiate criminal proceedings 

and take disciplinary action against the culprits, who for personal 

benefits, gain and interests sold the assets of Nation. An identical 

proposition came before the Apex Court in a case titled as ñPervaiz 

Oliver Vs. St. Gabrial Shcool” reported as [PLD 1999 SC 26]. 

Relevant portion of the aforesaid judgment is reproduced as 

under:- 

ñDisposal of----No Public property, big or small, 

tangible or intangible, can be disposed of except 

in accordance with law---Functionaries who 

transgress, expose themselves to the severest or 

penalties under law, the cardinal principle being 

that the higher the functionary, the higher the 
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responsibility and, for that reason, the stricter the 

punishment.ò        

 

  The same principle has also been laid down by this 

Court in an unreported judgment rendered in Writ Petition 

No.617/2020 titled “Muhammad Tariq & another Vs. Member 

Board of Revenue and others” decided on 07.03.2024. 

  The Apex Court has always disapproved such type of 

arbitrary decisions, polluted act and corrupt practice, therefore, in 

my considered view, if the Executive Officer did not part with his 

duties, safeguarding the existence of graveyard made for public 

purposes, then the officer was negligent and could be proceeded 

against him for misconduct. Of course, in the instant case, 

Executive Officer was under legal obligation to restore the 

graveyard to its original form. Admittedly, the act of the petitioner 

using place of the graveyard for the purpose other than that of the 

graveyard was without lawful authority.  

  Admittedly, a private person has no right to sell the 

place of graveyard or claim its ownership, hence, the instant writ 

petition is not maintainable in its present form.  

  Resultantly, the instant writ petition is hereby 

dismissed in limine with special cost of Rs.25,000/- payable by the 

petitioner. He is directed to deposit the said amount in the treasury 

of Kashmir Orphan Relief Trust (KORT) within a period of 10 
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days and to submit the receipt to the Registrar of this Court. In case 

of non-compliance, serious action will be taken against him.               

Muzaffarabad. 

20.05.2026(SEB)                                  ACTING CHIEF JUSTICE 

 

Note:- Judgment is written and duly signed. The office is 

directed to intimate the parties or their counsel.  

 

 

 ACTING CHIEF JUSTICE 


