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Mohammad Siddique s/o Feroz r/o House No.119 Sector E/3 Part Il
Mirpur.

Appellant
VERSUS

Liaquat Ali s/o Mohammad Faraz r/o Plot No.455 Sector B/1 Nangi
Mirpur.

Respondent

CIVIL APPEAL

CORAM:- Justice Syed Shahid Bahar, J.

ASSISTANCE:
Sardar Mohammad Azam Khan, Advocate for the Appellant.
Mirza Ansar Mehmood, Advocate for the Respondent.

JUDGMENT:
The captioned appeal has been filed against the

judgment and decree passed by the learned Additional District Judge
Mirpur dated 30.06.2022, whereby, the suit filed by the appellant,
herein, for specific performance was dismissed for want of proof.

2. Plaintiff/appellant, herein, filed a suit for specific
performance against the defendant/respondent before the learned
Additional District Judge Mirpur on the ground that plot No.455
measuring 32x55 situated at Sector B-1 Nangi as well as plot No.119
measuring 10 marlas situated at Sector E-3 Part Il were duly allotted
to the name of plaintiff and his father and the father of plaintiff
constructed a commercial 04 stories plaza at plot No.455 situated at

Sector B-1 Nangi in his lifetime and after the death of father, the plots



were duly transferred to the names of his legal heirs. It has been
mentioned that in year 2009 through a family partition, the value of
plot No.119 measuring 10 marlas was determined as rupees thirty
lacs and the value of another plot No.455 was determined as rupees
ten million in presence of the witnesses and it was agreed that the
defendant shall transfer plot No.119 measuring 10 marlas to the
plaintiff and the plaintiff will give rupees fifteen lacs to the defendant
and in furtherance of that, the plaintiff shall transfer plot No.455
(commercial plaza situated at Sector B-1 Nangi) to the defendant and
in return, the defendant will pay rupees fifty lacks to the plaintiff. It
has been averred that the plaintiff while relying upon the defendant,
transferred his share and the defendant promised that he will pay
rupees 3500,000/- to the defendant (by subtracting rupees fifteen
lac) in United Kingdom but despite asking time and again, he failed
to do the needful, hence, the plaintiff was constrained to file the suit
before the learned Court below.

3. In the written statement filed on behalf of the
defendant, it has been averred that the plaintiff has no cause of
action and he is estopped by his conduct to file the suit. It has further
been alleged that the verbal agreement has no legal value and no
private partition was made neither any value was determined. The
plaintiff with his free consent got recorded his statement before the
Municipal Corporation Mirpur and on the basis of his statement, the
transfer order was issued. It has further been alleged that the

plaintiff was fully in knowledge regarding the matter since 2009. The



learned trial Court in light of pleadings of the parties framed seven
issues and directed the parties to lead their evidence. After
conclusion of the trial, dismissed the suit for want of proof vide the
impugned judgment and decree supra, hence, this appeal for setting
aside the same.

4, Heard, record perused. The stance of the
plaintiff/appellant is that as per private partition in year 2009 in
presence of the witnesses, the market value of plot No.119 and plot
No.455 was determined as Rs.3,000,000/- and 10 million respectively
and it was agreed that the defendant will transfer plot No.119 to the
plaintiff and in consideration of that, the plaintiff will pay him rupees
1.5 million and the plaintiff in plot No.455 will pay rupees 5 million to
the defendant. As per statement of the plaintiff, at the time of
partition, except two brothers no any other person was present
therein, whereas, one of the witness Mohammad Tufail stated that
the agreement to sell was written in the “Panchayat” on the other
hand, witness Mohammad Shabir deposed that no any instrument
was written in this regard, however, only the verbal conservation was

made between the parties, hence, there are lot of contradictions

between the statement of plaintiff and his witnesses, which

seemingly shows that there was no any verbal agreement between

the parties.

5. Furthermore, the family settlement was stated to be
done between the parties in year 2009 and the suit for specific

performance of the (verbal agreement) was filed in year 2016 after



elapsing approximately 07 years. As per Article 113 of the Limitation

Act, 1908 such suit can be filed within prescribed limitation i.e. 03

years and if any of the party felt himself aggrieved by any act of the

defendant, he must have to approach the relevant fora for redressal

of his grievance within stipulated period.

Scope of first civil appeal under Section 96 CPC is

continuation of the original proceedings and not a limited review.

Key Scope.

(i)

(ii)
(iii)
(iv)

The appellate Court can re-appreciate entire evidence (oral
+documentary);

It can re-assess credibility of the witnesses;

It may reverse finding of the fact & law;

It is not confined to legal errors after reappraisal of
evidence, no misreading is found, neither material evidence
is ignored, no conclusions drawn are perverse. Findings
recorded are well reasoned and based on proper
appreciation of evidence. Doctrine of preponderance of
probabilities of evidence speaks that Court decides in
favour of the party whose version is more probable,
credible and convincing.

Guiding Factors.

(i)
(ii)
(iii)

consistency of evidence;

probability of transaction;

corroboration from surrounding circumstances remaining
within the facts in issue.

Squeezed Analysis.

Although oral agreement and its performance is permissible

but with caution and standard of proof should be looked into more

carefully and stricter scrutiny is required as the relief of specific

performance is equitable and discretionary, thus, | revisit the entire

evidence in light of the issues framed.



So far as the limitation with connection to the lis at hand is
concerned, it is purely a question of law and can be taken up for
consideration suo-motu at any stage. Section 3 of the Limitation Act,
1908 is very clear in this regard. It is useful to reproduce the same herein
below:-

“3. Dismissal of suit, etc. instituted etc., after
period of limitation.

Subject to the provisions contained in section 4 to
25 (inclusive), every suit instituted, appeal
preferred and application made after the period
of limitation prescribed thereof by the First
Schedule shall be dismissed, although limitation
has not been set up as a defence.”

Section 3 coached in a mandatory form which demands dismissal of lis

projected/presented beyond the period of limitation. Plaintiff/appellant

has failed to prove the burden rested on his shoulders in shape of issues.

The Court is bound to notice question of limitation irrespective

of fact, it is taken as a weapon of attack by other side or not unless aid

of Section 5 of the Limitation Act is also sought and established.

Entertaining a suit after prescribed period of limitation is not warranted

by law.
(Emphasis supplied)
6. It was enjoined upon the plaintiff to prove his stance

through oral as well as documentary evidence but the
plaintiff/appellant has neither proved his version regarding verbal
agreement nor approached the proper fora within prescribed period

of limitation. When there exists no any sort of verbal agreement

between the parties, then its performance carries no weight in the

eye of law, therefore, the learned trial Court has rightly dismissed



the suit for specific performance filed by the appellant, herein, for
want of proof. The case law referred to and relied upon by the
learned counsel for the appellant is not applicable in the case at
hand, therefore, the same need not to be discussed.

The crux of above discussion is that the instant appeal
fails, which is hereby dismissed with no order as to the costs.

Circuit Mirpur.
29.04.2026 (Saleem) JUDGE

Note. Judgment is written and duly singed.
The parties shall be intimated accordingly.

JUDGE



